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DECI S| QN

SHANK, Menber: This case is before the Public Enpl oynent
Rel ations Board (PERB or Board) on appeal by the Travis Unified
School District (District) to a proposed decision (attached) of a
PERB adm nistrative |aw judge (ALJ). The ALJ found that the
District violated section 3543.5(b), (c) and (e) of the

Educati onal Enpl oynent Rel ations Act (EERA)! by insisting up to

'EEPA is codified at Governnent Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Government Code. Section 3543.5 states, in pertinent
part:

It shall be unlawful for a public school enployer to do
any of the follow ng:

(b) Deny to enployee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.



and through inpasse on restrictions that would bar the Travis
Uni fied Teachers Association (Association) fromfiling grievances
in its own nane.

The Board has reviewed the entire record in this case,
including the stipulated record, proposed decision, District's
exceptions and the Association's responses thereto. The Board
finds the ALJ's findings of fact and conclusions of law to be
free of prejudicial error and adopts them as the decision of the
Board itself.?

DI STRLCT' S EXCEPTI ONS

On appeal, the District filed exceptions to the proposed
decision, claimng that: (1) PERB erroneously concluded, as a . -
matter of law, that an exclusive representative has a statutory
right to file grievances in its own name, and that this is a
" nonmandat ory subject of bargaining; and (2) the ALJ erroneously
found that the District insisted to inpasse on waiver of the
Association's right to grieve, as the Association did not, prior
to inpasse, put the District on notice that it would not bargain

over the grievance proposal.

(e) Refuse to participate in good faith in the
i npasse procedure set forth in Article 9
(comencing with Section 3548).

°The Board finds that the ALJ properly granted the
Association's notion to amend the conplaint and therefore finds
it unnecessary to discuss the basis for the ALJ's authority to
amend the conplaint during the hearing process. Accordingly, the
Board declines to adopt this portion of the proposed deci sion.

2



DL SCUSSI QN

~The District's statenent of exceptions was filed prior to
the appellate court's rulings in South Bay Union School District
v. PERB/Sout hwest Teachers Association.. CTA/ NEA (1991) 228
Cal . App. 3d 502 (South Bay) and M. Diablo Unified School District
(1990) PERB Decision No. 844, reviewden.® In South Bay, the
court -upheld PERB's ruling that an enpl oyee association has a-
statutory right to file grievances in its own nane, and that this
issue is not a mandatory subject of bargaining. PERB also

addressed this issue in Chula Vista Gty _School District (1990)

PERB Decision No. 834 (Chula Vista). |In Chula Vista, the Board

hel d ‘t he.Associ ation has a statutory right to present grievances.:
inits own name, and that this is a nonnmandatory subject of
"bargaining. Further, the Board held that once the Association
took a firmposition that the District's proposal limting its
right to file grievances not be included in the contract, the
~District's continued insistence on the proposal was a per se
violation of the duty to bargain in good faith and the duty to
participate in good faith in the inpasse procedures.

In its exceptions, the District argues that Chula Vista and
South Bay were incorrectly decided and urges the Board to
reconsider its rulings on this issue. As the ALJ's analysis
conports with the rulings of the Board and the appellate courf on

the right of an association to file grievances in its own nane,

- . 30n July 11, 1991, the District's Petition for Wit of
Revieww th the California Suprene Court was deni ed.
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the Board declines to accept the District's invitation to hold
ot herw se here.

The District also argues that the Association's failure to
informthe District, prior to ihpasse, that it refused to bargain
on this subject by renoving it fromthe bargaining table, is
fatal to its claim The District clains the Association
mai ntained its bargaining position (rather than w thdraw ng the
subject) up to inpasse and until the final nediation sessi on.

‘The District asserts that as long as a union continues to insist
on placing |anguage in the contract, it cannot be found to have

w t hdrawn the subject fromthe table, citing Lake Elsinore School

District (1986) PERB Decision No. 603. - Thus, the District ar gues
that it did-not insist to inpasse that the Association waive its
statutory rights.

The facts of this case are very simlar to those of
Chula Vista. In Chula Vista, the parties reached inpasse with
t he Association continuing to propose changes to the restrictive
- grievance | anguage, and the District insisting on maintenance of
the status quo. \Wile the Association did not explicitly state
that the proposals in question were "outside the scope of
bargai ning," the Association did make clear its contention that
it was inproper for the District to insist on |anguage which it
believed deprived it of its statutory rights. The Board found in

Chul a Vista, that "the Association's statenents [were] sufficient

to put the District on notice that the Association was unw |l ling



to waive its statutory right to represent its nenbers.”
( la Vista, p. 26.)

‘Simlarly in this case, the District continued to insist on
mai nt enance of the status quo throughout negotiations and
i npasse. The Association continued to refuse to waive its
statutory rights, while at the sanme tine continuing to press for
inclusion of its proposal in the agreenent. The District's
exceptions are, therefore, rejected.

ORDER

Based upon the foregoing and the entire record in this case
it is found that the Travis Unified School District violated
isection 3543.5(b), (c) and (e) of the Educational - Enpl oyment
Rel ati ons Act. Pursuant to Governnent Code section 3541.5(c) it
is hereby ORDERED that the Travis Unified School Di strict, its
“officers and representatives shall:

A CEASE AND DESI ST FROM

1. Insisting to inpasse and during inpasse on
contractual |anguage outside the scope of representation which
has the effect of restricting the Association's right to file
grievances on its own behal f.

2. Enforcing and giving effect to those portions of
the 1988-90 collective bargai ning agreenent which restrict the
Association's right to file and process grievances in its own
name.

3. Interfering with the Association's right to

.represent its nenbers.



B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO

EFFECTUATE THE POLI G ES OF THE EDUCATI ONAL EMPLOYMENT

RELATI ONS ACT:

1. Accept and process grievances filed by the
Associ ation on behalf of individual unit menbers as abpropriate
under the tinme lines and subject matter requirenents of the
contract between the parties.

2. Accept and process requests for arbitration
initiated by the Association on behalf of individual unit
menbers, without requiring that a witten request be nmade by the
grievant(s) to the Association, as appropriate under the tine
“line and subject matter requirenents- of the contract.

3. - Wthin thirty-five (35) days followi ng the date
this Decision.is no |longer subject to reconsideration, post at
all work locations within the Travis Unified School District
where notices to certificated enployees are customarily pl aced,
copies of the Notice attached -hereto as an appendi x. The Notice
nmust be signed by an authorized agent of the District, indicating
that it will conply with the terns of this Oder. Such posting
shall be maintained for a period of thirty (30) consecutive work
days. Reasonable steps shall be taken to insure that the Notice
is not reduced in size, altered, defaced or covered by any other
mat eri al .

4. Witten notification of the actions taken to conply
with this Oder shall be nade to the San Franci sco Regi onal
.D rector of the Public Enploynent Relations Board in accord with

her instructions. Continue to report in witing to the Regional



Director thereafter as directed. All reports to the Regional

‘Director shall be concurrently served on the charging party

her ei n.

Chai r person Hesse and Menber Cam|lli joined in this Decision.



APPENDI X
NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. SF-CE-1307,
Travis Unified Teachers Association v. Jravis Unified Schoo
District, in which all parties had the right to participate, it
has been found that :the Travis Unified School District violated
t he Educational Enploynment Rel ations Act (Act), Government Code
~section 3543.5(b), (c) and (e).

As a result of this conduct, we have been ordered to post
this notice and we will:

A CEASE AND DESI ST FROM

1. Insisting to inpasse and during inpasse on
contractual |anguage outside the scope of representation which
has the effect of restricting the Association's right to file
grievances on its own behal f.

2. Enforcing-and giving effect.-to those portions of
t he 1988-90" coll ective bargaining agreement which restrict the
Association's right to file and process grievances in its own
name.

3. Interfering with the Association's right to
represent its members.

B. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLICI ES OF THE EDUCATI ONAL EMPLOYMENT
RELATI ONS ACT:

1. Accept and process grievances filed by the
Associ ation on behal f of individual unit menbers as appropriate
under the time lines and subject matter requirements of the
contract between the parties.

2. Accept and process requests for arbitration
initiated by the Association on behalf of individual unit
menbers, w thout requiring that a witten request be made by the
grievant(s) to the Association, as appropriate under the tinme
l'ine and subject matter requirenents of the contract.

Dat ed: TRAVIS UNI FI ED SCHOOL DI STRI CT

Aut hori zed Agent

THIS'I'S AN OFFICI AL NOTI CE. - | T MUST REMAIN POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY

~+ MATERI AL.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQARD

TRAVI S UNI FI ED TEACHERS
ASSOCI ATI ON,

Unfair Practice
Case No. SF-CE-1307

Charging Party,

V.
TRAVI S UNI FI ED SCHOOL DI STRI CT,

PROPCSED DECI SI ON
(9/ 21/ 90)

Respondent .

Appearances: Ranon E. Ronero, Attorney, for Travis Unified
Teachers Association; Littler, Mendelson, Fastiff & Tichy by
Victor J. Janes, Il, Attorney, for Travis Unified School
Dstrict.
Before WlliamP. Smth, Adm nistrative Law Judge.
PROCEDURAL._HI STORY

On or about March 30, 1989, the Travis Unified Teachers
Associ ation, (hereafter Association) filed an unfair practice
charge against the Travis Unified School District (hereafter
District) alleging that the District had insisted up to and
t hrough inpasse on restrictions that would bar the Association
fromfiling grievances in its own nanme on behalf of District
enpl oyees.

On July 12, 1989, the CGeneral Counsel of the Public
Enpl oynment Rel ati ons Board (hereafter PERB or Board) issued a

conplaint alleging that the District's conduct constituted a

This proposed decision has heen appeal €0 t0 The
Board itself and may not be cited as precedent
unless the decision and its rationale have been
adopted by the Board.,




viol ati on of sections 3543.5(a) and (b)! of the Educati onal
‘Enpl oynent Rel ations Act (hereafter EERA or Act).

On or about July 27, 1989, the District filed an answer to
the unfair practice conplaint alleging as affirmative defenses
that the District's actions conforned to past practice and that
the District's actions did not violate any rights under the EERA,

On Cctober 11, 1989, pursuant to PERB Rul e 32207 (Cal
Adm n. Code, tit. 8, section 32207), the parties submtted a
stipulated statenent of facts in lieu of a hearing in this
matter.

The parties submtted briefs on Novenber 14, 1989.

On Novenber 26 and Decenber 7, 1989, the admnistrative IaM/H

judge issued anendnents to the conplaint alleging that the

- 1a11 section ref erences, unless otherwi se noted, are to the
"Gover nment Code. EERA is codified at Governnent Code section
3540 et seq. Section 3543.5 reads in relevant part:

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or. threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees or otherw se
to interfere with, restrain or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

(b) Deny to enpl oyee organi zations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.

(e) Refuse to participate in good faith in
the inpasse procedure set forth in Article 9
(comrencing with Section 3548).
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District's conduct constituted a violation of sections 3543.5(c)
rand (e) of the EERA

The parties were given until January 18, 1990, to file
briefs in response to the anendnents. On January 16, 1990,
Respondent noved to dismss the second anended conpl aint.
Charging Party had until February 12, 1990, to file its response
to the notion. On February 13, 1990, Charging Party requested to
reopen the record and to amend the conplaint by alleging
violation of 3543.5(c) and 3543.5(e). Respondent was given unti
February 16, 1990, to request an opportunity to present
addi ti onal -evidence by hearing to the record in the case. On
February 16 the parties requested and were granted an extension
until February 23, 1990, to file the responses due on February
16, 1990. On March 21, 1990, the Mdtion to Dismss the second
anended conpl ai nt was deni ed, the Conpl aint as anended thus
al |l eged viol ati on of sections 3543.5(a), (b), (c) and (e), and
the record was declared open to receive additional evidence from
the parties in response to the anended conplaint. A hearing was
set for May 3, 1990. The parties submtted an anendnent to the
stipulation of facts in lieu of the hearing. The proposed
anendnent to the stipulation of facts is hereby admtted to the
record as joint exhibit H The parties were given until My 18
to file additional briefs. Briefs were filed and the matter was

submtted on May 18, 1990.



STATEMENT OF FACTS
The Association is an enpl oyee organi zati on and an excl usive .
representative of an appropriate unit of the District's
~certificated enployees as defined by the Act. The District is a
public school enployer as defined by the Act.

The Association and the District have been parties to a
series of collective bargaining agreenents (hereafter MOU). One
of those agreenents was effective by its terns fromJuly 1, 1985,
t hrough June 30, 1988.

Article 6 of the 1985-88 collective bargaining agreenent is
‘entitled-"QGievance Procedure” and defines a "grievance" as
foll ows:

Gievance shall nmean a conplaint by an

enpl oyee or group of enployees that there has

been to hinmlher (or them a violation of

i nequi tabl e application of any provisions of

t he Agreenent.
During negotiations for the 1985-88 bargaining agreenent the
Associ ation submtted a proposal to include the Association's
- right to grieve and binding arbitration. The parties did not
agree to include either of the provisions in the 1985-88
bar gai ni ng agreenent.

During the spring of 1988, the Association and the District
comenced negotiations to reach agreenent upon a collective
- bargai ni ng agreenent to succeed the 1985-88 agreenent. The
Associ ation made its initial proposal on or about February 9,

1988, and the District nade its initial proposal on or about

March 8, 1988.



In its initial proposal, the Association proposed that a
"grievance" under the successor collective bargai ni ng agreenent
be redefined as foll ows:

- Grievance shall nean a conplaint by one or
nore teachers or the Association that there
has been to hinmher (or then) a violation of
i nequi tabl e application of any provisions of
t he Agreenent.

In its initial proposal, the D strict proposed that there be
no change in the definition of a "grievance" fromthe 1985-88
agreenment to the successor agreenent.

The parties' face-to-face successor contract negotiations
conti nued through the spring and sumer .of 1988 with the parties
nmeeting on approximately fifteen different dates. The sessions
alternated between "full day" and "half day" sessions. Wen
negoti ations occurred on the full day schedul e, the sessions
woul d start between 7:00 a.m and 8:30 a.m, and would stop
approximately 4:30 p.m Wen negotiations occurred on the half
day schedule, the parties would start at 12:00 noon and stop at
approximately 5:00 p.m  The Association insisted on starting and
stoppi ng the negotiati on sessions as indicated above.

The question whether the Association would have the right
to grieve was discussed at approximately five of those
negoti ati ons sessions. Throughout those negotiations the parties
mai ntai ned their respective positions as described in the
par agraphs above. The Association steadfastly maintained in both

its oral and witten communications that it had a right to

enforce the collective bargaining agreenent by filing a grievance



inits owm nanme with or without identifying a nenber of the
bargai ning .unit as the person whose contract rights were
involved. On the other hand, the D strict steadfastly maintained
in both its oral and witten conmunications its right to maintain
the existing definition of a grievance and did not agree to the
Associ ation's proposal which would allow it to file a grievance
in its own nane.

During the negotiation session occurring on May 5, 1988, the
District's team 1in response to the Association's proposals to
include the right to initiate grievances, offered to include a
specific reference to Government Code section 3543.2% in the
agreenent with the proviso that the parties would agree that the
grievance process woul d be governed by it.

The parties currently dispute what the District explained as
further rationale for its verbal offer. The Association contends
that, upon inquiry by its negotiating representatives, the
District's team explained that, because adm nistrative |aw judge
deci sions were not precedential and the Association's right to
initiate grievances under section 3543.2 had not been deci ded by
the PERB, the effect of the District's proposal would be to
require the Association and the District to go to court to
enforce the collective bargaining agreenent. The District
contends that, upon inquiry by the Association's negotiating
representatives, the District explained that because ALJ

deci sions were not precedential and the Association's right to

?See fn.6, fnfra, p.14.



initiate grievances under section 3543.2 had not been deci ded by
the PERB, the effect of the District's proposal would be to
require the Association and the District to abide by the court's
deci si on once nade. 3

The parties agree that the Association rejected the
District's proposal and continued to insist on its own proposal.

On or about COctober 3, 1988, the parties filed with the
PERB' s San Francisco Regional Ofice a joint request for inpasse
determ nati on and appoi ntnent of a nediator.

In the request, the parties certified that:

The parties have net in good faith. W have
exchanged proposals and counter-proposals on
all issues. ,

In addition to the formal negotiations, the
parties have net in private sessions and
fully discussed "settlenent potential” in
each article. W have to date been unable to
fashion any settlenent.

During the negotiation session occurring on October 20,
1988, the District agreed, in principle, to that part of the
~Associ ation's proposal which asked for binding arbitration. On
that day, the parties agreed that the Association would draft the
| anguage of the provision. Thereafter, the Association drafted
the | anguage of the provision and tentative agreenent was reached
on Decenber 13, 1988, with the understanding that the District

refused to agree that the Association could file a grievance in

its own nanme to enforce the collective bargai ning agreenent.

]t is unnecessary to resolve this difference as to alleged
facts because it is irrelevant to the decision here.
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On Oct ober 26, 1988, the PERB declared that the parties’
-successor contract negotiations were in-fact at an inpasse and
appointed a nediator to assist the parties in reaching agreenent.
"The parties maintained their respective positions described in
precedi ng paragraphs through the PERB s declaration of inpasse.

During the tine period from October through Decenber of
1988, the parties net with the PERB-appoi nted nedi ator on one
occasion in an attenpt to reach agreenment upon a conplete
successor contract.

During both face-to-face negotiations and the nediation
session, the parties maintained their positions regarding the
‘Associ ation's proposal to grieve as described above. During the
face-to-face negotiations session held on or about May 5, 1988,
and the nedi ation session-held on or about Novenber 3, 1988,
Associ ation representative Ben Ridlon stated that the Association
wanted the right to be a naned grievant under the successor
col l ective bargaining agreenent because it wanted to be able to-
file a grievance to enforce the successor agreenment in two kinds
of situations it had encountered in the past: (1) when a
bargai ning unit nenber refused to file a grievance to enforce the
contract as it was being applied to himor her; and (2) when a
bargai ning unit nenber was afraid to be nanmed as a grievant for
fear of reprisals for filing a grievance. On both occasions, the
District's representative Todd De Mtchell asked for exanples of
af fected enpl oyees and the Associ ation provided none. On both

occasions, Ben Ridlon refused to waive the Association's demand



to be a grievant and stated that the District's refusal to agree
. to the Association's definition, of a grievant under the successor
contract was a violation of the Educational Enploynent Relations
Act. Dr. De Mtchell responded to the Association by expl aining
that the PERB decisions on this issue were ALJ decisions and thus
not precedential.

On or about Novenber 3, 1988, Association President Patty
Chavez delivered to the District a letter stating the
Association's refusal to waive its demand to file a grievance in
its own nane.*

On or about Decenber 12 or 13, 1988, the parties reached
- agreenent on all other parts of their successor collective

bar gai ni ng agreenent including the provision allow ng for binding

“The letter stated:
To Managenent:

As verbally stated in Negotiations on severa
-occasi ons including Novenber 2, 1988, the
Associ ati on has proposed and wi |l not
relinquish its demand to have the right under
t he Educational Enploynent Relations Act to
enforce any agreenent nade between the

enpl oyees in our Collective Bargaining Unit
and the Travis Unified School District.

Since the enployer refuses to grant this
right and has insisted to inpasse |anguage
whi ch woul d deny the Association its right to
enforce its contract through the grievance
process, the Association is notifying the
District that we will settle the rest of our
Contract issues and file the appropriate
Unfair Labor Practice charge with the Public
Enpl oyee [sic] Relations Board on this
matter.



arbitration. The grievance and arbitration provisions of the
:successor collective bargaining agreenent state in relevant part:
6.11 @Gievance

Gievance shall nean a conplaint by an

enpl oyee or group of enployees that there has
been to himher (or them a violation of

i nequi tabl e application of any provisions of
t he Agreenent.

6.12 Aggrieved Person

An Aggrieved Person is the person naking the
claim

6.13 A Party in Interest

A Party in Interest is the person naking the
-clai m and any person who mght be required to
take action or agai nst whom action m ght be

taken in order to resolve the claim

6.35 Level 3 - Binding Arbitration

(a) If the aggrieved person is not satisfied
with disposition of grievance at Level 2
. . . thegrievant may . . . request in
witing to the Association that the grievance
be submtted to binding arbitration. The
. Associ ation shall retain the right to
~determ ne which grievances may proceed to
arbitration.

(c) The arbitrator . . . shall issue an
award . .. on issues are [sic] submtted to
him The arbitrator's recommendati on shal
set forth his findings of fact, reasoning,
and concl usions on issues submtted.

6.36 Award of the Arbitrator

The award of the arbitrator shall be binding
upon t he Associ ation and the Board.
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LEGAL 1 SSUES

1. Ddthe District fail to neet and negotiate in good
faith by insisting to inpasse that the Association agree to
contractual provision limting the Association's right to file
and process grievances on behal f of individual unit nenbers?

2. Ddthe Dstrict fail to participate in the inpasse
procedures in good faith by insisting during nediation that the
Associ ation agree to contractual provision limting the
Association's right to file and process grievances on behal f of
i ndi vi dual union nenbers?

3. Ddthe District, by the conduct described in
- paragraphs one and two, interfere with enpl oyees' rights
guaranteed by the EERA?

4. Ddthe Dstrict's conduct, as described in paragraphs
one and two, constitute a denial of the rights of the
Associ ation?

Anendrment to Conplaint

Charging Party's notion to. anend the conplaint to allege
Respondent's viol ation of sections 3543.5(c) and (e) of the Act,
whi | e arguably unnecessary, is granted.® It is arguably
unnecessary, therefore, to decide whether, as the Respondent
urges, the admnistrative |aw judge |lacks authority to initiate

such an anmendnent in the course of processing the case.

®This is in accord with the Order to Amend the Conpl ai nt
previously issued sua sponte by this ALJ on Novenber 26 and
Decenber 7, 1989.
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The adm ni strative |aw judge, as Board agent, is responsible
~for processing-the conplaint through hearing to a proposed
decision. The ALJ has the responsibility to provide an
evidentiary hearing to the parties and apply the appropriate |aw
to the facts.

The regulations directing the ALJ's conduct of the hearing
process are appropriately sparse. In the absence of specific
directions on a subject, the regulations necessarily contenpl ate
W se application by anal ogy of due process principles established
by the California Cvil Code of Procedure and the courts. A

judge, in trying a civil conplaint concerning a transportation

- “‘rate case, has authority to order an anendnment ‘to the conplaint

sua sponte appropriate to the evidence before him 1in the public
interest. See R.E__Tharp. lnc. v. Mller Hay . Co. (1968) 261
Cal . App. 2d 81, 86 [67 Cal.Rptr. 854]. The court found that the

enforcenment of the rate structures set by the California Public
Utilities Conmssion was sufficient public interest to justify a
speci al case exception to the general rule (i.e., that a judge
has no obligation to anend the pl eadings absent a party's
nmotion).

. The opi ni on concludes that the public
policy supporting the rate regulations and
the orders of the Conmm ssion "overshadows the
pur pose for adhering to strict rules of

pl eadi ng and inposed on the trial judge, in
the instant case, the duty to order an
appropriate amendnent to plaintiff's

pl eadi ngs after he sustained defendant's
objections."” (261 C A 2d 86.)

5 Witkin, California Procedure (3d ed.
1985), Court's Duty to Order Anmendnent, sec.
1141, p. 557.
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- A'simlar public interest applies to this case by anal ogy.

Al parties were given opportunity to add to the record
addi tional facts in support and/or defense of the conplaint as
amended and to submt additional briefs. Therefore, no prejudice
to either party results fromthe anmendnent.

D SCUSSI ON

The District''s Conduct as a Violation of Section.3543.5(c)

Failure to Negotiate

Public school enployers have a duty under section 3543.3 to
" "meet and negotiate with . . . representatives of enployee
+organi zations selected as exclusive representatives of
appropriate units . . . ." Failure to neet and negotiate in good
faith with an exclusive representative is an unfair practice and
a violation of EERA section 3543.5(c). The obligation to
negotiate is bilateral. Section 3543.6(c) places the reciprocal
duty on the exclusive representatives. The obligation is not
unlimted, however, and extends only to "matters relating to

wages, hours of enploynent, and other ternms and conditions of

13



enpl oyment. "® Subjects within the scope of section 3543.2 are
.commonly referred to as mandatory subjects of negotiation.

Subj ects outside the scope of section 3543.2 are not
mandat ory (nonmandatory) subjects of negotiations.

The District has attenpted to limt the Association's right
to file grievances in its own nanme by insisting to inpasse as
wel | as throughout i npasse that the Association agree to a
provision that would deny it this right without the enployer's
consent. This subject is a nonmandatory subject of negotiations.

Chula Vista Cty_School District (1990) PERB Decision No. 834 and

Sout h_Bay _Uni on :School District (1990) PERB Decision No. 791.

See al so Marine_and_Shi pbuil ding Wrkers v. NLRB (3 Cir. 1963)

320 F.2d 615 [53 LRRM 2878] and NLRB v. Whoster Div, of Borg-
Varner Corp. (1958) 356 U.S. 342 [42 LRRM 2034].

VWen a party refuses to negotiate about a nonmandatory

subject, it is an unfair practice per se for the other party to

®The scope of representation under the EERA is set forth at
-.section 3543.2 which, in relevant part, provides as follows:

(a) The scope of representation shall be
limted to matters relating to wages, hours
of enploynent, and other terns and conditions
of enpl oynent. "Terns and conditions of

enpl oynent” nean health and wel fare benefits
as defined by Section 53200, |eave, transfer
and reassignnent policies, safety conditions
of enploynent, class size, procedures to be
issued for the evaluation of enployees,
organi zational security pursuant to Section
3546, procedures for processing grievances
pursuant to Sections 3548.5, 3548.6, 3548.7,
and 3548.8, and the layoff of probationary
certificated school district enployees,
pursuant to Section 44959.5 of the Education
Code.
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insist to inpasse upon inclusion of that subject in the
agreenent. The Board has held that insistence to inpasse on a
nonmandat ory subject of negotiations is a per se violation of the
Act. Lake Elsinore School District (1986) PERB Decision No. 603.

There is no dispute between the parties that proposals
containing limtations on the Association's right to file
grievances in its own nane or to initiate an arbitration
procedure are a nonmandatory subject of bargaining. The Board
recogni zed the distinction between a perm ssive subject of
bargai ning and a nonmandatory subject.- See Chula Vista Gty
School District, supra and South Bay _Union School District (1990)
PERB Deci sion No. 791.

The District argues that the Association, not the District,
proposed the subject of a nodification to the existing
contractual grievance procedure to expressly recogni ze the
Association's rights to initiate the processing of a grievance
and proceed to arbitration without an enployee's witten consent.

The Association did initiate the proposal, but the
District's response was mai ntenance of the "status quo."” This
was, in fact, a counter proposal that proposed that such
restrictions continue in a successor contract. The fact that the
parties reached an agreenent as to a previous contract that
contained such restrictions indicates nothing nore than the

perm ssive nature of the provisions as a subject of bargaining.

‘See al so South_Bay_Uni on School District (1990) PERB
Deci sion No. 791(a).
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But, the facts before us have established that the
Associ ati on-was-no |onger agreeable to the nmai ntenance of such
l[imtations in the contract. |Its proposal on the subject, while
the first proposal on the subject between the parties during
t hese negotiations, was an appropriate neans of indicating to.the
District that it no longer wished to continue with the
mai nt enance of the previous limtations. Both parties were free
to deal with the subject on a proposal and counter-proposal basis
as long as both were willing. However, once the parties reached
an inpasse in the negotiations the District's proposal on the
"subject still on the table becane one of the inpedinents to the
parties reaching an agreenent.

It was no less an attenpt by the District to coerce
agreenent to a limtation on a nonmandatory subject because it
was phrased in the collective bargaining short hand of the
bargai ning table as "maintenance of the status quo", or because
the Association had first broached the subject by initiation of a
proposal on the nonmandatory subject.

The Association correctly clains the EERA specifically

grants it the right to represent its menbers.® Mreover, it also

!In relevant part, section 3543.1(a) provides as follows:

(a) Enployee organi zations shall have the
right to represent their nenbers in their
enpl oynent relations with public school

enpl oyers, except that once an enpl oyee
organi zation is recognized or certified as

t he exclusive representative of an
appropriate unit pursuant to Section 3544.1
or 3544.7, respectively, only that enpl oyee
organi zation may represent that unit in their
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possesses as a significant aspect of its status as exclusive
representative.the right to file grievances on behalf of all unit
menbers. This right, which the Association finds in severa
federal cases, is in addition to the statutory right to represent
its nmenbers. (See section 3543.1(a) fn. 8, supra; p. 16.)

The District continued its insistence on the disputed
gri evance | anguage during the nedi ati on process. Thus, the
‘Association, in order to reach an agreenent, was forced to accept
the District's |[imtation on the nonmandatory subject.

Before the parties reached agreenent, the Associ ation gave
notice by its letter of Novenber 3, 1989, to the District that it
intended to pursue the dispute through an unfair practice charge.-.
The District, was clearly aware of the Association's position on
this as a nonmandatory subject fromthe discussions between the
parties during the negotiations on their respective proposals and
fromthe Association's letter. Thus, the dispute was kept alive
despite the parties -subsequently reaching agreenent on a new MOU
.containing the previous limtations on the Association's rights.

The Association is found to have executed the agreenent
under the duress of the District's maintenance of an unl awf ul
position during negotiations to inpasse on a nonmandatory
subj ect.

The District's conduct here is not appreciably different

fromthat found unlawful in the Chula Vista and South Bay

enpl oyment relations with the public school
enpl oyer.
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Associ ation cases. Here, as in South Bay, the Association
reluctantly accepted contract |anguage limting its right to file
grievances in its owm nane. Fromthe beginning of the
negotiations process, the Association repeatedly maintained its
rights through proposals and through discussions. The District
continued to insist on the restrictions. That the Association
finally wwthdrew its | anguage as one way to achieve an overal
contract does not change the fact that the Respondent persisted
with its proposal for Iimtation on the Association's rights to
represent enployees on the |language to the end. Consistent with
“the Chula Vista and South _Bay cases, this conduct by the
Associ ation cannot be regarded as a waiver.® It would also be
unreasonable to conclude fromthis record that the D strict
nmerely proposed, but did not insist.upon, that nonmandatory
subj ect .

Both parties joined in a request on Cctober 3, 1988, to the
Public Enploynent Relations Board that it find the negotiations
~had reached inpasse which stated:

The parties have net in good faith
The Respondent urges that the wording of this jointly

certified request should be conclusive, or at least indicative,

°The existence of the parties' agreenent on a nonmandat ory
subject in previous contracts does not anount to a waiver of the
Association's right to refuse to bargain away its right to file
grievances in the future. In South Bay Union School District
(1990) PERB Deci sion No. 791a, at p. 5, the Board rejected a
simlar contention, stating that the parties' past bargaining
history - suggesting that simlar restrictions were treated as
part of the grievance procedure - was irrelevant.
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that the Respondent negotiated in good faith as required by
section -3543.5(c). - This statement is a legal conclusion and as
such, is one for the ALJ to make. The parties' conclusion on the
subject is not binding on or useful to the Adm nistrative Law
Judge. The fact that the Association joined in such a statenent,
routinely it may be presuned, in order to nove the negotiations
to the nediation stage is little or no useful evidence as to the
| egal conclusion herein nor, since it was nade for a different
adm ni strative purpose, is there reason to find the Associ ation
bound by it in this proceedi ng.

During the exchange of proposals on the subject, the
District on May 5, 1988, offered to incorporate section 3543.2
into the contract and be bound by precedential decisions
di spositive of that section.® This:proposal, while it may have
been well intended by the District, does not change the fact that
a party's maintenance of a proposal on a nonmandatory subject of
bar gai ning over the other party's objection to the proposal, does
..so at their peril. This is easily distinguished fron1the case
where both parties nmutually agree to a provision bound by future
court or board precedent.

At the point of inpasse, the grievance dispute was one,
al t hough not the only, subject preventing the.parties from

reachi ng agreenent on a new contract.

%At the time the proposal was made, Chula Vista Gty _School
District, supra and South Bay Union School District, supra, had

not been i ssued.
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It was, however, significant because mai ntenance of the
‘position of the District to inpasse was a per se violation of its
duty to negotiate. The District, by its insistence to inpasse on
cl auses which would restrict the Association's ability to file
and arbitrate grievances, a subject outside the scope of
representation, has failed to neet and negotiate in good faith in
vi ol ati on of EERA section 3543.5(c).

The 3543 5(h) Charge

A failure to participate in good faith in the inpasse
procedures, like a failure to negotiate in good faith, interferes
with an exclusive representative's right to represent its unit
nmenbers in the collective bargaining arena. Conpton Community
(nllege District (1989) PERB Decision No. 720, at p. 24; San
Erancisco Comminity College District (1988) PERB Decision No.

703, at p. 7. Accordingly, the District violated EERA section

3543.5(b) by its conduct during negotiations to inpasse.

The 3543 5(e) Charge

During the nediation process, the grievance di spute renai ned
one, although not the only, subject obstructing the parties from
reachi ng agreenent on a contract. It is found that the District,
because it maintained in its proposal the clauses which would
restrict the Association's ability to file and to arbitrate
‘grievances throughout the statutory inpasse procedure, failed to
participate in the inpasse resolution procedure in good faith, a

violation of section 3543.5(e). See generally Mreno Valley
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ni fi hool District v. PERB (1983) 142 Cal.App.3d 191 [191
.Cal. Rptr. 60].
The 3543.5(a) Charge
A failure to negotiate in good faith constitutes a
derivative violation of EERA section 3543.5(b) but it is not a
derivative violation of 3543.5(a). Wile there is direct
evidence of a violation of 3543.5(b),! there is no evidence to
support a finding the District conmtted an independent violation
of 3543(a).
For these reasons and on the basis of the entire record; t he
contention that the District violated EERA section 3543.5(a) by
i nsisting over the Association's objections on an MOU contai ni ng
a provision which purports-to limt the Association's right to
initiate a grievance is dism ssed.
REMEDY
The Charging Party seeks an order requiring the District to
cease and desist fromits unlawful conduct and to delete fromthe
.current bargai ning agreenent between the Association and the
District the offending provisions. The PERB in section 3541.5(c)
is given:
. . the power to issue a decision and order
dlrectlng an offending party to cease and
desist fromthe unfair practice and to take
such affirmative action, including but not
limted to the reinstatenent of enployees

with or wthout back pay, as will effectuate
the policies of this chapter.

See pp. 19-20, supra.
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A cease and desist order directing the District to stop its
unl awful conduct is appropriate in this case. It also is
appropriate to order the District to accept grievances filed by
t he Associ ation on behalf of individuals as well as grievances
designed to protect Association rights. It simlarly is
rappropriate to order that the Association be permtted to file
requests for arbitration wthout the specific authorization of
i ndi vidual unit nmenbers. These renedies will achieve the
pur poses sought by the Association wi thout the additional order
that certain clauses be struck fromthe contract between the
parties. The purpose of the remedy is to insure that the clauses
are no | onger enforced.

It also is appropriate that the District be directed to post
a notice incorporating the terns of the order. Posting of such a
notice, signed by an authorized representative of the District,
will provide enployees with notice that the District has acted in
an unlawmful manner, is being required to cease and desist from
this activity, and will conply with the order. It effectuates
t he purposes of the EERA that enpl oyees be inforned of the
resolution of the controversy and the District's readiness to

conply with the order renmedy. Davis Unified School District. et

al . (1980) PERB Decision No. 116. See also Placeryille_Union
School District (1978) PERB Decision No. 69.

P ED _ORDER
Upon the foregoing findings of fact and conclusions of |aw

and the entire record in this case, it is found that the Travis
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Uni fied School District has violated sections 3543.5(b), (c¢) and
(e) - of the Educational Enploynent Relations Act. Pursuant to
section 3541.5(c) and (e) of the Governnent Code, it hereby is
“ORDERED that the Travis Unified School District, its officers and
representatives shall:
A CEASE AND DESI ST FROM

1. Insisting to inpasse and during i npasse on
contractual |anguage outside the scope of representati on which
has the effect of restricting the Association's right to file
gri evances on its own behal f. |

2. Enforcing and giving effect to those portions of
the 1988-90 collective bargai ning agreenent which restrict the
Association's right to file and process grievances in its own
nane.

3. Interfering wth the Association's right to
represent its nenbers.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO

EFFECTUATE THE POLI CI ES OF THE EDUCATI ONAL EMPLOYMENT

RELATI ONS ACT:

1. Accept and process grievances filed by the
Associ ation on behal f of individual unit nmenbers as appropriate
under the tinme lines and subject matter requirenents of the
contract between the parties.

2. Accept and process requests for arbitration
initiated by the Association on behalf of individual unit

menbers, without requiring that a witten request be nmade by the
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grievant(s) to the Association, as appropriate under the tine
line and subject matter requirenents of the contract.

3. Wthin ten (10) workdays of the service of a final
decision in this matter, post at all work locations within the
Travis Unified School District where notices to certificated
enpl oyees customarily are posted, - copies of the Notice attached.
hereto as an appendi x. The Notice nmust be signed by an
aut hori zed agent of the District, indicating that the District
will conply with the terns of this Oder. Such posting shall be
mai ntained for a period of thirty (30) consecutive workdays.
Reasonabl e steps: shall be taken to insure that the Notice is not
reduced in size, altered, defaced or covered by any other
mat eri al .

4. Upon issuance of a final decision, nmake witten
notification of the actions taken to conply with the Order to the
San Franci sco Regional Director of the Public Enploynent
Rel ati ons Board and accord with the director's instructions.

Al'l other allegations in Unfair Practice Charge
No. SF-CE-1307 and conpani on conpl aint are hereby DI SM SSED
Pursuant to California Admnnistrative Code, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenment of exceptions with the
Board itself at the headquarters office in Sacranento within 20
days of service of this Decision. |n accordance with PERB
‘Regul ations, the statenent of exceptions should identify by page

citation or exhibit nunber the portions of the record, if any,
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relied upon for such exceptions. See California Adm nistrative

=« Code, title 8, section.32300. A docunent is considered "fil ed"

when actually received before the close of business (5:00 p.m)

on the last day set for filing ". . . or when sent by tel egraph
or certified or Express United States mail, postmarked not | ater
than the last day set for filing . . . ." See California

Adm ni strative Code, title 8, section 32135. Code of Civil
Procedure section 1013 shall apply. Any statenent of exceptions
and supporting brief nust be served concurrently with its filing
upon each party to this proceeding. Proof of service shall
acconpany each copy served on a party or filed wwth the Board
itself. See California Adm nistrative Code, title 8, sections

32300, 32305 and 32140.

DATED: Septenber 21, 1990
Wlliam P. Smth
Admini strative LaM/Juddij
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